
.
· .,-.....

caD provide "cov.r for any co11\111iva arranveaent." Id. at p. ~ •

• e oonclude. that the bits of infol'Mtion rev.al~ during tbe

cour.e of an open auction forcu any bidder with colluaiv. aUnt

to .ate ita intentions public while the biddinq is active,

allowing ca.patltor. to adjust their .trategy and, in all

11k.l.ihood, preventing the collusive activity fro. bein9

auccea.ful. Id. at p. 3. Purtheraore, bid ri99ing and o~.r

forma of collusive bidding constitute per se violations of ~.

Sb.naan Act, 15 U.B.C. 5 1. S.., e.g., United State. v. Floa,

558 P.2d 1179, 1183 (5th eire 1977); Unit.d Stat•• v. Find. P.

srne.t, Inc., 509 P.2d 1256 (7th eir.), c.rt. denied 423 U.S. 7f,

893 (1975). The co.-i••ion should not be 80 quick to conclude

that bidders will violate antitrust law., particularly in 80

highly visible a proc••••

Anoth.r r.a.on tor doubtinq any .ignificant probability

of collusIon in th••e circumstance. i. that tor a cartel to be
."

eff.ctive, it must be able to coordinate its activities and

punish any violator, 12 Which aiJllply would not be possible under

1:11_e circwastances. Accordinqly, the possibility of collusion

should not be di.positive ot the choice of one tora of auction

over another.

In su.aary, both econaaic analysis and the obj.ctiv..

of the enablinq legislation point to the .... conclusion: Oral

bid auctions are the best way to award new spectrum licen••••

12... congres.ional Sudvet otfice, Auction o~ RatHo spectrtm
Lie.lYe.44 (March 1992).
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B. Sealed aid Auctio~ Will Not Achieve The BUdqat Act'.
goal••

sac 'gr_. vit:b the c~i••ion" concluaiona a. 'to the

dieadvan'tage. of a .tandard ..aled bi4 auction. It i. not

certain that a ...led bid auction will award th_ apectrua to USe

party who values it th••ost. In a _led bid auction', biddera

awrt -.hav.- their bid. ... • • below tha UXiaUll they ara willinq

~ pay in order to avoid paying more than naoeaaary to win 1:h.

aw*ion." RPM at para. 41; ... generally Kagel ancf Lev1n,

.upra, Ope cit. at p. 18, lf1.1groJl and Weber, 1.ldra, Ope cit. at

n.13. Since .e.lacl bid auction participants do not know

precisely bow much otbars bave bid, iti, possible that the

bidder with the higbut willingn••• to pay 1Iay not. .ubmit the

hip••t .ealed bid. ,.

This con.equance underaines the entire reasonag beh1ftcl

the uae of auctioninq for use of public resource.. It the entity

whieb ~lu" the r.source the aolt doe. not obtain the •••et, the

ca.a1••ion cannot be aur. that the most efficient. use 'of the

scarc. resource will be .ade, d.feat.inq a key cOIlponent of the

foraer COJIIlunieations Act and of the new leqislation. See

generAlly, T. J. Schroepfer, "AllocatiJ19 sp.ctru:a Throuqh the U••

ot Auctions," 14 Butags C0lIIJW21cation. cd Bnterta.i.t1ment LIW

Journal 35, 36 (Pall 1991). The only advantage of sealed ))iddinq

Usee Paul MilCJrOll and Robert Webu', "A Theory of Auction in
ca.pe~i~iv. Bidding," 8oono..tr1ca, Sep~"ber 1982, 1089-1172;
-Analyais arid Reeo-.nd.~.t.on. for FCC PCS spectrum Auctions,"
".c:2'el corporat.1.on "bite Paper, Deo81lber 13, 1993 (Bau.man and
lfi1:tIaan) •
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ov.r an oral auction apPears to be the poeaibil11:y of a

diainiabed opportUfti'ty for collwsiona Givan the lack of

aiCJft1fic.nt probability ot collusion in pes auctiou, coupled

with the fact that oral b1dcU.ng equali••s the knowledg8 baa.

aJIOhg participants, __led bids otfer no advan1:age which would

aupport their u.a by the COJIIli.sion for any type ot spectrum

allocation.

c. Caabinatorial Bidding Does lfot MH't Convr...ional
Qb1@qt;i VU·

sac oppos.. the C~i••ion/. propoee4 combinatorial

J:»1ddinq ••ebani•• for awarding any spectrum. It i ...pecially

opposed to its u••, however, for awarding the 51 PCS MTA lieans..

on .ach ot two 30 Mhz .pec'trwa blocks ("Block An and "Block Sit).

NPRH at para. 120. The co..iasion _ake. this proposal despite

the clear wai9ht of the evidence in favor ot oral auctions,

particularly for PCS. The proposed procedure, in addition to

_1ft9 .~ject to all of the theoretical di.advan'tage. ot ••al.d,

auctions, is antic~tltive and falls short of the basic

statutory requireaents for cOIlpetitive bidding sy.t_.

SBC is not opposed to the concept ot afJ9reqation ot Pes

llcenae.. Clven the cOIIIIli••ion'. creation of both BTA and MTA

11canainq ar... for PCS, each with disparate. spectrwa

allocatiollll, acme aggregation ot both spectrum anc:l area .arve4

..y enhance the dBvelopaant of coapetition. Bowever, tor the

.... rea.ons tbat a national license tor PCS would not bave been
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1n tI1e pUblic 1ntarut,M allovinv the ifti~i.l licenainq of II'l'Aa

'to occur on an afJ9Z'WJllted natlobVi4. ..i. i. not in the public

1m:v_~. '!'hi. propo••l will .tifle oQllPetit.ion and have the

~feet of cr..~iftCJ aft un4e.irable aonopoly.

1. Na~l_id. CoabiDa~orlal 8idcU.D9 Por pes
Cpm;rI""QM Seption 301 qr tll- cSP"Unlgatipna Ac1;.

~. Co..i ••ion i. directed to d••ign a co~titiv.

bldcU.l19 IIY81:aa which proaotu the objectiv.. of S.ction 309 (j) (3)

of 'the Act.Th". objectiv.. includ. the d.velopaent and rapid

d.ployaeJtt of new technologi•• , proc:luet8 and aervice. for the

ben.ti~ or the public, prOllOt!on of econoaic opportunity and

COJq)etition, and avoidance of exce•• conc.ntration ot liceneea.

Allowing 30 Mhz JlTA license. for PCS to be aC)9regat.d on a

nationwide ba.i. u~terly tail. to further those objectiv•••

Ironically, while the Co.-is.ion favors Combinatorial bidding

solely becau.e it .ay "reduce the transaction cost. of

efflci~tly aggregating licen.88," NPRN para. 57, the only use of
-,

the caabinatorlal bidding contemplated by the Commission appears

to he the creation of • nationwide ICJ9Z'et1ation of MTA licen••••

Y.t it i. pr.cisely this k!n4 of anr89ation that Congress

.di.approved wh.n it directed the coai••ion to develop auction

Mthoda that would -avoid exc...ive concantra~ion of lic.n.... •

47 U.S.C. 309. Nationwide aggregation of MTA licens•• subverts

....., ••g., cc_urts ot Soutbvutern Bell corporation, filed
N~Mr " 1992, in GBIf. Docket '0-314, In the II.tf;er o~
..........t 01 tIJe c~••jon'. Jtu.1.. to If.tabll.h NfIff Per.anal.
CO..znfoat:.1~ 8erVJ.c•• , at pp. 20-24.
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COft9Z'.'" cl.tBrllinat:lon to encout'aCJe diver.e participation and

attention to regional 4iffwence. and need••

2. Th. Value Of Cc.bined lerVica Ar... Will ..
Adacpabaly _r...ad Without Coabinatorial
8i441.,

'!'he CODi••ion e.rronaoualy ....... that • [b] iddinv on

1ndividual licana_, .van .equentially, 40es not allow biclders to

ruJ.ly .xpre•• the in~U'deP4U'denoaof license values and does not

insure that: groups of llcanae. are ••signed ~o their hiqh_t

valued u••• • RPM at para. 5'7. However, allowinq individual MTA

bid. on a 9.oqraphlcally .equential basi., •• advocated. by SBC,

doe. allow bicld.rs to use Info~tion acquired durinCJ the auction

proce.. to reevaluate the ~otal value they place on cOabinations

ot 1Icen.... For ex.-ple, if a bidd.r •••k. to acquire ••veral

licenses and ha. von ~he first of .everal contiguous prop.rtl..,

'the value he places on the next. contiCJUous property may well

incre... to reflect the hlqher coabined value of the two
-~

properti••, and will be reflected in hi. ))1dd1nq. Oral ))lcl41nCJ,

therefore, can adequately reflect the .axlmum value placed on

individual and combined licensed areas while allowinq the

.conOllic aggraqatlon of markea.

3. If Tba comai••ion -.ploy. COabinatorial Bidding,
It Sbould Open lb. S••led Nationwide Bid. Before
Cpndugting Oral 'MAtign•.

Th. co.-i••ion contends that Combinatorial •••le4

bidding avoid. prov141n9' an undue inforaation advanta98 to

bidder. for a group of licanae.. The NPM argu•• that announcing

1:ba oral r ..ults and then offering licanae. in C)l"oupa miqht allow
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tile group bidden to outbid the announcacl 81Dl of the .ingle

license. wi~out pendtting a cOWlter-offer. BPM at para. 51.

sac avra- that the co_i••ion .hould not allow aggregated bi48

~o be placed after t:he oral 1ndividual bicl.. But the c..-i••ioD

doea not 90 far enOW)b. If ...led bic1ding i. UIIecl and nationwide

aCJ9rB9atecl bidding for IITA lio__ i. permittad,J5 'the

ca.ais8ion should require the ...led bide to be 8~ttad in

advance aDd ganld mio; to 1jh1 grll bidding. otherwi.e the

entity or conaortiua that i. placiDCl the .e.led bid baa knowla4ge

that the non-con.ortium .amber. bidding on individual licena.. do

not have.

I$If the Cc.ais.ion aclopts a coabinatorial bidding ..'thad, it
should Jaake clear What the winners of 8uch bid. have been
avardecl,e.g., in the case of a nationwide KTA bid for personal
coilaunications ••rvlcea, 51 individual lic.n.... At least two
rea.ons ~18ll.rly diet&te this requlr~t, Which appears to be the
Co..i ••ion's tantativa purpose in any .vent. First, one .u.t
...~ .that the b\JIld-out requlreaent t'908K by 'the coaalaaion
in its.~ order apply tQ ••ch lirA or 8ft area. Thi. a••uaption
i. w.arrante4 beca}iM.t:Mbuilcl-out .r-auir.aenta are cluitned to

. enaure thatspeetl'Ua i. not warebouaed. and that a broad aapebt:
of the publi9 .houlcl have available th... innova~iYe eervicaa on
a tiaely baaie. If bu,ild-out :r:efI'lir.enta were iJIpoaed on a
nationwide tNlal., it would be entirely posaible tha~ the winner
of the natlon~1cl. lice1We coulcl ••t those lenient .tandardll by
8arvl1l9 a ~airly _11 portion of the oountry. Thus, a n.~ional
license·holder oou14 aiaultaneGualy advert!.. it••lf •• the only
national prQvider Vbil. actual~y aarving a relativ.ly saa11
portion of the 9eotraphic are. or it. c:aD!)lned licena... Thi.
would be an extr_ly inefficient way to allocate spectrum.

~er, a9P'..atin, 1ic__ to a .ingle national license
without ina18tiDC) tbat the individuality of the licen.e r_ine
would ,not allow ~e indlviclual NTA licenses to .iq.rate into the
ban411 of people who .., value specific properties hiqber than the
winner or the natIonwide bid. Surely it: ia in the public'a beet
inter.at for a provider to be able to .ell an ICTA license that it
has no inter••t in aerving or later finda it has no capability of
serving ..
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oral auction. proceed IM)a1: attectively when all parti••

are w.ll inforaed. OpIning ~e ...led na~lonwide aCJ9r8CJatad bids

1n advance prov1d.. all parti_ with 'the _ intonation at the

._ tiae. Purther, COJlgre.. .xpr••••d a .trong praference tor

diversity of lie...... Section 309(j) (3) (8). To .iniaiz.

exce••i". concentration ot licens••, the coaaiB.ion .hould either

abandon combinatorial bidding or at l.a.t construct it 80 a. to

~avor individual bid. over aqgreqatect on•••

It the individual bidder••xceed the aggrll9atecl

aw.i••ion in the proce•• outlined abov., the pUblic benefit. in

two way.: first, from the stillulatecl auction price which

resulted froa the trae flow of aggr.gated value versus individual

value.; second, frcm the coapetition, diver.ity and innovation

t:.bat is generated by the pr..ence of aultiple licens.... For

81ailar reasons, SBC supports allowinq th. winners of individual

~ licen.e. to submit a best and final ofter at the'conclusion
.,-

of the okal bidding if the aum of the initial oral MTA bids does

not exceed the winninC] ••aled a99Z'eqatecS bid. 16

4. .ationvid. Combinatorial Biddinq Is Anti­
COllplltitiye.

A nationwide service ar.a cOIIpri.ed of the 51 linked

Jft'A lic8DII•• could prevent expeditious s.rvice deployment and

MAtI • corollary, sac augquta that the eoui••ion clarity
that only the individual oral bid winnar•. lIho\lld be peraittad to
provide a ••cond and riMl bid (the so-called -recour••- round)
(Tbe· 1:1PM is not cl.ar in this r.spect.) .winners of the
iDdividual oral auctions ..y not bav. paid their 1I&XIaUII price,
abel tbey ••y wi.h t.o incr.... 'their bicla to d.t.at the nationwide
acnregated b1d. Aceordinvly, lilliting participation to tbe oral
J:»i4dw. will make the recourse round far more effective.
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certainly will not encouraCJ. coapetition and service diversity,

ccmuary to the P\IZ'PNM of section 30l(j). AIlOng .ore obvious

raault:ll, this nationwide a9CJrtMJ.-clon would likely re.ult in a

de ~ar::t;o tecbnical .tandard .upported by le.. tacbnical

diversification and uperlaen1:ation than is desirable.

cellular carriers that will coapete with pes providers

acquired their licen._ on the buis ot t:he lauch _lIar JISA8 aDd

RSAs. These area. ware not capable of baing linked nationally

into a single ••rvice arn when initially licens.a. coverage

area i. the .ingl. -est critical s.lllng point for wirele••

• ervices, for obvious rea.ons. A cOJIPany which holds a

nationwide group ot license. COUld, unlike exi.ting cellular

operators, provide nationwide service (including single rate

service packages that could not be matched by any other wirele••

provider) and even~u.lly .erve all mobile service cueto.era on

ita own network. end-to-end •
...,,.;.

By adopting the large MTAs for the 30 MHz pes licens..,

the Co..ission has already placed existing wirele•• providers,

inclUding cellular carrier., at a distinct competitive

dlaadvanuwe. The c~i.sion's goal In developing PCS could not

have been to provide an inauperable advantaqa to PCS provider.

over all other wirelee. carrier.. Thus, aggre9at1ng licenae.

nationwide would effectively deny PCS consumers the benefit of

cellular ccmpanies' experti•• in unfolding wirel••••ervice••

. Allowing nationwide aggregation of MTAa which thea••1v.. dwarf
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~. BSAs of cellular licena... only exacerbate. that problem and

~ul4 Da~ be allowed."

5. ~. eo..i••ion Should PI.ae Re.~ictions

on ADTllIgCay.

fJ'be pending aerger of ATilT/McCaw and the unique

doainant ~ition that .uch an entity would acquire merit

apeciric regulatory attention by the coai••ion in connection

with pes licenaillrJ in ,eneral an4 natianwicle aCJ9X"eqa-ted bicldincJ

in partiCUlar. It the Mrgu i. penaitted to 90 through a.

propoaed by AT'! and Mccaw," ATilT/Mccaw's unfair regulatory an4

coapetitlve advanta9_ would be overwbelainq. Accordingly, SBC

haa previou.ly urgect the co_i••ion to at the very least impo••

conditionslt that would help mitigat.e the anticompetitive effects

1700posed as sac i. to nationwide awr..,ations of 1icen...,
it abhors even .are the notion of a .inqle nationwide PCS
p~ovider. Accordinvly, if the eoaai••ion i. d.~ermined to allow
nationwide aggregation of M'l'A licena_, then it should allow
aCJCFeqation on both the A an4 B bands. Ttle aarketing advantage
toa .l~le entity ot being able to clafa t.hat it i. the sale
licen... with a nationwide scope would be virtually
insurmountable.

l'on Novaaber 1, 1913, SBC filed with the Comaia.ion its
.Pe~j'tion to I.~. Cemd.tt:Lon. or, J.n tb. AltU'2HIt.tve, to Deny, in
File Ro. BRI' 93-44' ID tile N.~t.r o~ .ba'1can 2'elephona and
'l'elegraph COJIpany u6 era.tg o. Nac., qpllaatJ.ons to 'l'rlUW:Lar
Control oL Ljcense. Beld by SUb.idjarl.. and ULili.t.. oL lice."
Cellular CoAltUn.tcat.io.a., IlJc. ("sac Petition").

l"rh..e conditiou include, but are not luited to the
fol1owillCJ: each AT''!' wirele•• service provider au.t. offer t.o all
Inter~chaftCJ. carr!•• axchaftCJe acee.. and exchange services tor
such acces. on an unbundled and nondi.crainatory ba.i.; ATilT
wirel... aervice providers ..y not bundle local and long di.tanc.
wiral... service: structural .eparation of cellular operat.ions
froa other lin•• ot huein••• ; equal.oe... to int.erconn.ctionl
nondiacrlalnation provi.ions regarding technical information,
interconnaction,nev .ervices, ancl equi~nt; and no sharing of
information between the entity's interexchanga and wirel•••
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or 'thi••erq8r. CerbiDly one additional condition that wet be

ll1POsed in the PeS l1cenae eontaxt 1. that While the aerger 1.

ptmd!n9, bo~ ATilT and MCCaw be t.reated .s 'the owner of JlcCav'.

cellular propart.i.. for purpo... of 'the apectrua attribution

rul_ 8urroundinv qualification tor PC. llctllWe.. AT''!', McCaw

and the propo•• AT.T/KcCaw entity sbould all be precluded fl"oa

participatift9 in any fashion in any nationwide aqgreqat.ecl

bidding. SBC has already detailed tile nwaaroWi antlcoapet.it.ive

.ffeeta that would r.sult from any entity acquirinq a nationwide

set of pes lic.n.... Those effaots are .ultiplied many ti...

over if that entity were to be affiliated in any raspect with

ATIT/Mccaw with ita overwbelainq .ize and unique integrated

control over manufacturing, lonq distance and wireless .ervic••

on a nationwide baais.

Part at the comai••ion's .i••ion i. to foster

COIlP8tition and prevent any particular carrier frOID being' able to

utl1iz~ an unfair cOllP4ltitive advantage. Allowing AT'T/MCcaw to

extend its already overextended fJra.p into the PCS marketplace

will neither foster cOilpetition nor level the competitive playinq

field.

6. Oral Bidding will Allow The Ipppgaic Aggregation
Of Lippae•.

SBC cont.ends that the Coai••lon should abandon the

coJibinatorial bid4iDq Jl8tbod becaWle this .echanislI may lover

pezwonnel reqardinq proprietary ca.t..- intoraation a1)out other
in~excbaD9. ca.panie. or wirele•• serviae prov1der.'
subscriber. or network.. See sse Petition at pp. 73-88.
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revenu_ to ~ tr_ury and diaadvantav••any _11 flr11B. oral

aut*iona would atill allow tina to pUZ'Cba.e a troup ot .pectrua

licenaea and avoid th. 41.advanb,.. of C01Ibinatorial bidding.

Indaed, • company which Heks to acquire .everal BTA llcanae. in

a retJion ..y "all ))i4 IIOre to obtain the ••conel anet sUbsequent

license. in M Qral Iwd;fpn, becaU8. til. value of .ub.equent

J.iaenses i. enbancecl by acquiring the prior onu. Thi. will

enaure that the -.xilNll value i. placa4 on licen.. area. vbile

allowing ~. e99ngm1; aqgragation of ..rket.. Comblnin; this

kind of aqgreqation in bid4inq with the superior knowledge hald

by the ...led bidder .ets up the possibility that the extenaive

auction proce•• creat.d by the ccmais.ioD will r.sult in only two

nationwide lieen••• , two licenses tor tha ••t-aaide groups and

aoae ~.c.llaneou. 10 MHz lican.e8s.~ Clearly, this r ••ult will

axndeed, the awregation My be even IlOre lntanaa. The
C~ia.iC)n ••ak. ~nt on vbethar it .hould pendt
COIlb~torlal biddlnv (1) to acnr...te tvo or 'tbr_ 10 101&
.pec~ blocka for. PCS, (2) to.&ftr....t.a across bo1:h 9809rapbic

.area. ADd .pac~ block. (e.g., a bid tor all BTA license. on
two 10 MHz speQtrum ~lock•.within ••ch IITA) and (3) to aggregate
both duignataCS enti1:y. bloCks. lac oppoe_ coabinatorial bidding
for ADX type :ot agvr.,ation, pratarrinv a aor. open ay.-tea Whieb
f.cilitate. buyar axchanve of infor.ation. S.. S IV.C .upra.
l',tnally,Sae uZ0ge. the Comai...ion not to use COItbinatorial
bidding to aqqreg'ate across apecU\aa bancbl, particularly the

. four ~o MBa bl0ck8. Ttli. would .1J.aina~. cellular and loaal
exchange coapanies froa PCS, contrary to the Cc.ai..ioD' s
ap~rent intent in creating th... _11 blocka, Which are the
LEe/cellular c~ny'. only option of obtaining ADX additional
.P8etr'Wa. Aa sac pointacl out in it. la.t PCS ez part., the••
entiti....y find .uch apectrua bl0ak8 extr_.ly u.eful for
applications like wirel••• drOp. Bven if the Commi••ion found
such a94Faqation (pr..u:aably to create regIonal Cluster.)
.iniully attractiv., .uch benetlt would not outvaiClh 'the
aigni~icant diaadvantage to thoa. wbo wiah to ca.pleta a
9eographic block. The ••chanic. of suCh eeuinatorial bidding,
.oreover, do not ...t the Comai••icm'. k.y crit..ion of

- 30 -

·1



...- -- ~=-. ..
~.. ~:~

DOt: achieve tha 1n1:anded cUvu-.ity of provider. and emoies of

auc1:1on reaults contaaplated .ither by COngr... or the

ca.al..ion. ftl. acanario i. le.8 IJJtely to .tiJllulate build-GQt

and di~~aranti.tionof aarviee options than a BIOre nUJlleroua array

of providers.

D. Per~~ a-auir••llts _t .. Strictly Bftforcac:l To
Amid UpiUMt. lnriM"Dt AntI Ku:thpU.iIp.

All dll1C'Uae4 above, sac strontJly supports a strict

application ot perfo~nc. requir_nts to avoid spectruJa

warehousing. ft. legislation it.elf inatructs the FCC to be

vi9i~_nt _9&in.t warehousing and to us. performance requirmaenb

to -.at this goal and to promote inve.t::aent in and rapid

deployaent ot new ••rvic.s. Section 309 (j)(4) (8). The build-out

requireJHmta tor personal comaunieations ••rvice license.., for

exuaple, were diaappointinCJly lenient, ••pecially wben eoapar.d

with t:he aore strenuous objective. iaposed upon cellular

provid.rs. 21 On the other hand, such performance requireaents-,

neceaaarily aut vary froll service to s.rvice. For exallpl.,

should • telephone ca.pany apply for a spectrum award for

wirele•• drops, performance raquir...nt. necessarily would differ

'froa 'those appropriate for a more retail-oriented service, like

rax nora and forward.

81J1plicity and .... of ada:lnistration. .PIUI at para. 18.

aSBC supported. 75t 9"9tR38'1, lNildout r8CJUireaent in the
tint 3 - 5 year. after licenainv PCI. The comais.ion'a Pc:S
Order. opted for 33' JMUPUlaSipD builtlout in 5 years, 66' in 7
year. at 90"' in 10 y.ars. Cellulu providers on the other band,
ani required to be able to aerve 75' of the population within 3
years.
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B. PrOb.1bicion Of COllWlion 8bould Ho1: ca... The
e_d...... !P CaRliay '1'ba liMing ProeM',

Ail SBC explains thorou9hly above, the auction procea.

Deed t\Ot be ccmpllca'ta4 by artificial aecbani_ d_lgnac:t or

oonat:ru.ot.d Co .inial•• tbe polliJ:»11lty of collualon. Ratller,

sac npport. the excluai". uae of oral auC'tiohll .s the

coaaie.lon'. principal tool in prev.nClng unwanted COllusion.

Certain typel of concer1:8d activity which might otherwi•• he

ccmaidered a form of "collusion" ..y actually be beneficial 1:0

the public interut, at 1••lt in 'the context of PCS. Certainly,

negotiations for .pectrum UI. to miniaize mutually exclusive

applications 1IUlt be preteraJ:»le to goverJUl8nt allocation in every

instanc.. aecaus. bid riCJginq and other undesirable colluliva

activity eonltitute violations ot highly punitive antitrult lavB,

the Comaission need not adopt significant collu.ion deterrence

....ur•• of its own.

However, the ca.ai'lion should aake claar that it

understand. the ditterence between an i.proper J:»iddinq .trateen

and bidding con.orti.. saply put, it .hould not be abhorrent t.o

tbe Co.ai••ion ~at c.rtain parti.. coabine financial relourc••

for the purpo.e of obtaining a licen.. or a cQPIpn let of

lican.... on 'the otbar band, the coaai••ion .hould reject (a. a

court would be likely to do) preliainary (and private) aqr.-nts

which divide up aark.ts by a91"eeing on which entities will bid on
I'

what. licenses. SUch aGr•••ntl are obviously contrary to the

Congre••ional goal of achieving diversified lervice provision and

~. corollary ot pr04ucinq auction revenu.. for the qovernment.
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F. APPlic.t.iOft, Biddill9, And LiceMing ReqQir-.nts
PrOJ1oMd ax ft- smeiUiQD gaper_II! k' Accept;eble.

SBC applau4a the co.iulon'. conservation of

adlliniatrative r ..ourca. by reviavin, only "sbOR form"

applications prior to the auction. Given the 11llitad iDfo~tiOD

required by the abort fora application, the "letter perfet*"

standard should be no .erious iJqMad1aent. SBC a1.0 approve. in

general the proposal of the RPM to u.e • public notice procaaa

for apprisinq the public ot the date. for auctions aM the

qualified bidders.

sse aU99"t.a SOM minor aoclifications, however, to

1IaXimize the ti••-fr.... reqardiJ\f PCS for the benefit of 'tho..

bidders. A 90 day notice ot the date on which an auction will be

held ia essential for PCS2Z and probably the least amount of tbla

wbich would he fruitful. Ninety (90) days i •• minimal period in

which to .valuate PCS proPerty value., because in a field ot

unknOW11market d-.w:l the time to valul the proparty is tar .ore..,
critical than knovlecSge of who i. the coapetition. For lIOst

.pectrum .ervials, indeed, it is likaly that the participants

already have .cae knowla4qa of who i. in the ,_. Thua, SBC

8U99-ts that the Ccmai.8ion para1t interutad bidder. 45 day.

froll the i.suanca Of the Public Notice to indicate their intere.t

in participating in a specific license. The c~i••ion .hould.

i ••ue a list of the interested bidders within 15 additional daya,

Don the otber hanel, '0 days i. aucta too long tor Jaicrowave
applica~ion., 1f the C~isaion adopts ~idd.ln9 for tho•• liDka.
The FCC should defer notice raqui.reaent. for auctions of non-PCB
spectru1Il to later proceedings, on a .arvice-by-••rvica basis.
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l"vineJ • 30 day window in which botb tAe date of auction and t:be

~t1ng bidder. i. mown.
SBC urqu the coai••ion b) confirm ita deci.ion to

retain up-~ront payaenta or depo.it:. in ~e event that an auction

winner i. fo~ ineligible or unqualltied.D In ~e application

proc_., the Coaai.aion .hould require verified certitlcati0h8

'that all application requireaenta bave Man ..t. Thus, the up­

fiont payaent which accompanies the application can be analogized

t:o a CJood faith bond. Retention of the up-tront payaent when an

applicant's qualitication. are tound to be lackin; can be

conaidered an .~iniatrative fine for ))reach ot the bond.

z.poaition of this potential forteiture will exert nece.sary

-.rket diacipline. The specitic authorization by Congre•• to the

FCC to iIlpose payaant8 to prevent unju.t enricbJlent from

trafficking also ju.tities the forfeiture.. 47 U.S.C.

S 309(j)(4)(B); see 41.0, H.L. Rep. 103-111 at 257.

21sac supports the CODJ.••ion'. ~al to hold. new
auction if. tba winner falla to ..lity. .'M at pua. 106.
Awardu.g the speatrD to ·t.he .4ICGDIl lU,..t bidder 1. not an
adequate substitute. 1J.'ba. qualification pl"ooe.. i. likely to
occ::ur after all other auctions an ~lKed for that band or
type of service. !'lui. the .&rket dyMaiaa necessarily will be
dltteJ'ent .'than duriD9 the ori9inal auction and aigbt well invite
new intareated parti •• or cauae other. to chooae not to
partieipat.. COn--.u_~ly, a ..oond auction open to full
participation 1s appropriate.
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SBC ~a"On auctionlDCJ of llcenae. one J:Nm4 at a tJ..e.

t,fta..., 811 of the "BaDd A" lica.DHII for PCS servicea to be awU'c1e4

Oft aD IITA baais voulcl be auctiOl*l before tbe "8 a&n4." Ratller

~ -.Dying frOil 1aqea1: aarket to _11e.t,~ the auction should

prOGlled ge09Rpbically aero•• the count:ty (either froa w..t to

_t or e••t to weat). Roving veOVZ'apbioally allova partie.

p1.cilVl Indiv14ual ~ida who are inter_tees in acquirin; lieana..

ror regional cluatar. to jucl9a a lleanaa'e -.rkat value baaed

upon Whether t:bey won the bid for preceding conti9\loua aarkete.

a.t)iona1 cluaters can take on a value of thair own if 'this _tbod

18 u.act, which .bould aaxoiza bid pricea and a••ure that the

apeC'tx1Dl is awarded to tha carrier(.) Wbich place the graat_t

value on it. Kovln9 :frOll tha hi9b••t population .reas to the

lowest, proposed by the Coai.alon (jef.), does not allow this
.~.

value calculus. UncIar the cc.a1••ion'e proposal, the araa. of

gr_teat interest to provider. will be auctioned with the l ...t

aaount of inforlUltlon availGl., which 18 in no ana's beat

int~••t.

B. Augt;iAM I'M' lapel' P 1"'nHeb tie

While nationwide aqqr.,.tion of BTA. i. neither

PEDpotIed by the coai••1on nor doe. it appear beneficial to any

public .inter.at, allov1ncJ aCJ9ragat.ed bidding on &TA'. to

approxiJlata an JI'l'A appears to bave aerit. The co-ia.ion ba.

24zfp,. at para. 125.
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creatact an i __lance 1D the si.e of lioeD.e area. by .ett1ntJ up

lM»1:h B'l'A. and II'fAa. CUrlers _y flftd it expedltiOWl, in

attaptincJ to COIIpete with the K'l'A licena..., to aCJ9regate BTAB

in order to acllieve an effect!ve .erviae area COIlpIlrable to their

cmapetitors. Shoulel 'the c08ai••ion consider adoption ot Reh

afJ9E'eCJ&te4 biclclift9, 8BC propoee. the following auction d..1tn.

Xn • 1IaJUl&r similar to the nationwide COJIbina1:orial ))ieldlnv for

II'lA'., &11 .ealed b1el. tor tbe aqtJraqatecl BTAa (aCJCJreqatad to the

NTA in which they are placed) should be placed prior to opening'

of 'the oral auctions. 8iailarly, th••e aqgreqate4 bi48 should be

opened before coneluet1n9 the oral auction. At the conclu.ion of

1:he oral auctions of all the incl1v1dual BTAa as.ociated with a

.incJle KTA, t:.ha inc:lividual ITA bida should be added anel ccm.parecl

'to the hiCJhe.t .ealed bid. It t.be aWl ot the individual BTA bids

is hiCJher than the h19b••t aCJ9t'8CJated. ))14 tor the MTA, licens..

should be awarded to the in4!vidual BTA oral biddera. Otberwl_,
-,

'the wlnl'lillCJ oral bidder should be pera!t:t:.4 to subait: a ••aleeS

best and ~lnal bid.

c. hvunS; -PA.

·.-'-

SBC baa no quarrel with the alternative payment _thoda

. 8U99-ted by the Capission for the duivnateel entitie., nor eloes

SBC Object to the requir...nt that non-d••ignated 8ntiti..

provide a luap .ua payaent prOllPtly after vinninq the auction.1S

2Slt'be requiraen1: that the JIOftay be depoaibd in 24 to 4.
bours __• UftIlece• .arily coatly, howevw. "... at: para. 106.
'.No to .five days 1. abort enoWJh to require pra-bid financing and
long enough to allow recourse to external aarlte'ta. If the
dollar. are not procluced, the spectrum sbould be awarded to the
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1'Wo a.pect8 of the pa,.ant diac:uaalon, however, rai.e concerne

ror sac.
8BC IItronvly appos.. tbe u.e of a coabinad initial

payaem: and royalti•• 1n apectruJl auctions, even where the

8U'V1e- are "hiCJhly risky." RPM at para. 70. First of all,

the Cc.ai.sion off... no definition of "hiply risky", and it is

eDtirely UDcl_r What i. aeant by the tera. Royalti.. .erely

sbirt the reward of taking a ri.k tr~ the entrepreneur, who ba.

Uftder1:aken to .ecure finanolnv and provide the up-front payaenu

just 'to participate, to the govamaent, which haa taken no risk

at all. Moreover, cc.pariaon of bids which contain royalties to

tho•• which do not, or evan tho•• which ccnabine royalti_ with

initial payaent., would be so difficult a. to invite intU'Jlinable

adlliniatrativa delay, e.pecially .a the court. review each

decislon _de by the coami••ion. S•• NPM at para. 70. One

c~tor pointed out that cOIIpar1DcJ royalti.s might even require

e .inlA~ure cOIIpAr.tive hearing ju.t to deteraine the winninq

bid, because detera1ninCJ whiOb bidder was highut will require an

aa.e.saent of accuracy of d~d ••tl..t .. , expansion plana,

quality of revenue a••uaption, etc.- Use of royalties a. a

·payaant option alao would give licen.... an incentive to defer

expanaion of .ervice capaoity until after the royalty period i.

ended ao .a to avoid paying the full royalty. Thi. reault is

••COM bigh_t: bidder.

lIIS.. Pe'tJ.t.1on Lor RuleaakiDg by .ellSouth, npra., at p. 17,
1'1.33.
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clearly.antithetical to the auction'. object:l". ot encouraging

aarvic. delivery. on the other band, l ..tal1aaDt payaenta _

~ .-rva roughly the __ purpoae without any of til...

cc.plicationa.

While SBC cloM not object to the lUlip aua payaem

reqW.r_nt nor to ~. proposed up-front payaent, one refln_nt

eould be adopted to aillplify the prooa.. and avoid unnecas.ary

expense ~or auction participant.. partie. should be allowed to

au_it their up-tront payment in 'the fora of Treasury bills with

a race ..ount of the required payaent. If the bidder il not

succ••stul, the Tre.sury bills would be returned. The biddar

retains the benefit ot the interut accruing on the Treasury bill

and the comai.sion has not created any accounting probl_. This

..thad il obviously .u~rior to the two .uCJCJ..te4 by the

Ca..i.sion. RPM at para. 104, n. 100.

T

D.

-,

'1'hee~..ion Should ..tabli_ A JlaXiawI up-tront
pay.ent. Kbigb II An !4eqptte Alpq_it !.evnt.

sec concurs that no .iniJlull bid should be required for

lpectrua auctions generally nor for pes auctions specifically.

The public intere.t benefits in facilitating rapid provision of

new aervices auch as PeS are cleat'. The po.sibility of an

increa.e in auction revenue., on the ot:ber hand, by requiring a

.1niJaua bid, ia uncertain. Moreover, increasing auction revenue

in and of it.elf is not a tactor 'that the COmai.sion is allovec:l

to use to justiry any a.~ or auct:ion d_ign. 47 u.s.c.

5 309(j) (7) (8). :In any .vent, since new information taDda to

rai.e tbe value ••tiJlate. of bidclera Who would otherwi.. bid low,
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u. price paid at an auction will likely iner.... aa buyer.

relea_ new infonaaticm. Geop'aphic clu.ten ot licenses orally

a1lCCionec:l in .equence would aobieve thi. r_ult.

JIoreover, the co-.i••ion'. tentatiVB decision to

~1re a rea.onable depo.it will act .a a kind of ainfmua price,

.. vill ~. cemvra-ional Budget ottice'. tentative calculation

or the ".lu. of a PCS licen...27 In s'...ry, a ainiaUll hid

-.rely incr••••• the price of .pac:trua and di.tort. the .arJc.'t.

since t:ha .ini.. price would ••rv••s a 90varmaent:al handicap to

providing .arvie. tor all, and .ince the purpo.e ot a CQ1IPe'tit,1ve

biddinq proce•• is 'to encouraq. efficient use of spactrua, •

• ild-.. price, however low, appear. to be inconsia'tent with the

atatutory goa18.

Tbe c~i••ion .xpr......0•• concern that it. 2 cen'ta

per pop per .equertz calculation ot an up-front payment aight be

iJuadec:JU8t.. NPM at para. 102. The resultin9 nwaber. are not

J.nc:ona8QUential. For example, a national Ileana. will require .n

up-front payaent ot .ppro~imat.ly 200 .ll110n dollars. When one

under.tan4a 'that this is aerely th. price for expre••ing an

iDt;erollt in the mark.t, the c01llli••ion sbould be .ssured that the

up-tront payaent ia aore than adequate to accoapliah ita P\lZ'PC*e

-to ensur. that only ..rioua, qualified bldders participa'te.­

.~ at para. 103.

27Auctioninq 1'»y CJ4tOfJraphlc area but. ooapletlnfJ on. band
berona .uct.lonift9~Dext band'. licenae. would appear to ..at
'the obj~lon. _d. by BellSouth in it. Pat.1.t1on ror RulutaJdng,
p. 15, ~iled Sept.aab8r 14, 1993.
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sac en~ the C.-aiaaion to create a aaxiaua

CGIIblned up-:fron~ pa,..,.~. Of cour.., a natural 11a1t to the up­

'h'ont paYJleftt that GOUld be required for any party can be

c:alculatecl, at leall't for personal cc.aunicationa aervices

auctions. Bacauae the cow i ••lon propo... to liait anyone

l1cana_ to 40 MHz of apect.ra, the natural liJllit on an up-front

payaent ia apPZ"oxiMtely 200 .lllion dollara (auualnv that the

Cc.ai.sioD adopts ita proposal of char9ing two cents per pop per

lle9abertz for any application). sac proposes that the maxiaua

up-front payaen~ require4 of oral non-a99rfKJated })i4der. on PCS

~ .hould be 25' of this natural liait, or so .ll110n

dollar.. Thi. proponl has the advantage of eliJainating

uncertainty due to t.be t1ainq of the auctions and ot the refunds

f'or unaucc_.tul biddera. A party who intends to })id on a nUilber

of Ift'A 11e..... could amply deposit the maximum up-tront paYMDt

in the ~orm of Trea.ury bills on a one-tia. ~ia. Such a one-
-;,

t1lle depoait Bliainatea for the COIIIIi.aion cD1Ilplex bookk.eping

requir...nta Which would re.ult trom a bid-by-bid ainimua.

Applicants would find this atreglined calculation simple (and

nearly risk ~ree, due to the Trea.ury bill option) which could

illprove the chanaas of more divers. bidders participatinq. Por a

••aled afJ9J:'aqated nationwide bid, on the other hand, the total

up-rront payment of approximately $200 aillion ahould be

.utal1:'ted, because t:he bidder ia in tact aubal~~inq a bid in each

and every MTA auction wbich will occur.
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E. The Cc.ai••ion'. '1'r..~~ Of De.ignated Bn1:1ti.. COUld
Ie lnJ:mrM.

SBC does Dot objeC't ~o the Ca.ais.10n's propo.al to ..t

••ide apect.z'ua tor "'ivna~ed en~iti... Two aodificatiolW,

however, would improve the prooaa••- Pirs~, 'the COIIIli••ion

ahould clarify 'that 11: vi1l pera!t financial backing for

d..ipated antiti.. to be _de by other. who .igh~ not qualify a.

IIUCh 8n1:11:1_ tb_elw.. Second, it: ahould place only the IIOtIt

a.in.bal of re.trictions on tranaferabi1i~y of .pectrwa ligen...

granted to such entiti... With reqard to the foraar point,

_bp1e control rather than a 50.1 parcentaqe equity ownership of

1:he woa.n and .inori~ busin..... should be the stan4ard.

ereative f Inaneing options such .s .quit.y infusion. and

preferential stock option. sbould enhance th... group.'

opportunities to partlClipate 1n the PCS ..rket. Likewi••,

minimal uan.fer limitation. on the spectrwD awarded t.o

aAlthoUCJb S.e .-.. not quarr.l with the Coaai••ion's
lauclable public inter.- of anOOUZ'Ilfift9 .inority participation,
one aiqht wonder wbet:bez' it has clone~ 9E'0UINI a service by
crHt:lnq a ••t-a.l_ only for viclaband PeS and no1: for
riu'rowband.8at-••i ... would _.or. partieN1arly appropriate
for appllcatioDII which, vbile perMp. l ... luCZ'ative in total
clollar., none~.l_ .1pt provide .on 1:ban adequate cub flowa
and probably require _ller initial capital outlays. The••
pruuaptionll, _en c::eabined wi1:b a nt-uida ot .pectrua (which
ahould daapanau,*lon pric•• in any tlV8n~), a1ght be • IaOre
r_ll.~ic way ot cr_~1DCJ eaonOlllia opportunity tor the d••ignated
_t:1t:1... Thus, tile C~l••ion ai9ht can1:eaplate wlt:hdrawlnq 1:he
_t:-a.1d. of .paCtzua for widUNand PeS and inateaCS apply it t.o
narrOVNDd, reta1nlnv tha !natalbent payments an4 other options
for a broadband. PCB.
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de8iCJIUI~e4 entiti.. i. ...ential to preaarve eaOftOllic

viahility.29

VI. CQlCLPlIQH

Wba't sUrted a. a .Uple propoaition, tbat one ahould

pay ror priva~e uae of • publie re80urae, ha. becoae an tu«r_ly

COIIP~lca'ta4 proaea.. Because ot the uncertainty of tile

~aonin9wirel_ aarket, the coaai••ion'. (and iDduatry'a)

lack ot experience with auc*ion _tten and the deaandincJ tiM­

t.able imposed by Coft9re.. tor auction iapl_ntation, sac urg..

the C0IUD1••ion to .iJlplify it.. proposals wherever po••ible.

zasentially, the Ca.al••ion .bould focus on only two abjectiv..:

1:h8 speedy delivery ot .aniee. which are in the public intere.~

and the imposition o~ • fair obliqation on all participant. to

return to the public. portion of the value derived trom u•• of

".C'. definition of a ".int.al" transfer rea~iction is
'tbai: the liean...... required to retain the lleanae until after •
OOMuuctlon pei:'Ilit baa bean granted. Tbia proou. waa ued
auaceeafully °In the oellular l!ceftllinw area. While .cae accuae
'the cellular lie..1Df procu. ot 9aneratiD9 SOll8 unjuat
enr::1c!11ltm~, this cr1Uci.. i. aore properly directed t.o the
lottu:y proce•• tbaft to the tranater r..aietiona. The up-front
f... Which will be requ!recl for particiPation in apec'trua
.u~iona .bould tend t:o minimize the unjust enrlcb1lant which
aipt r-.ult.
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what Is, at it.. haart, • national ~.aur.. 'BC belie••• that

the preceding c~ta are cOMll11:M't with thea. objectivu.

RMpectfully .waitt_el,

8OU'1'!IWJIS'1' BELL CORPORATION

~o.::r;~
~l.
Paula J. fUlts
175 B. Bouaton, Roaa 1218
san Antonio, TX 78205
(210) 351-3424

AT1'ORRY. PO.
SOU'1'B.WEftDN BELL CORPORATION

Nov_her 10, 1993
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